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Imagine you have been approached
by a potential new client about a
case with financial loss implications.
What should you do? Where do
you turn? Before addressing consideration of those issues, here are a
few actual examples of such cases:
1. After selling his dental practice, the dentist and his
wife loaded up a rental truck with their belongings
and drove across the state for several hours to their
new home. However, the exhaust mechanism of
the truck was faulty, and prolonged exposure to
toxic carbon monoxide leaking into the truck cabin
caused brain damage to both dentist/driver and
wife/passenger. The dentist had intended to do
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Decide if you need an expert as a
consultant only or a disclosed expert.
Experts are not cheap.

part-time, contract
work, but could no
longer do so. Financial losses may be
involved, but how
to measure?
2. During a site inspection of a newly
built health care facility in Northern
California, which housed 150 dementia
patients, it was discovered to have been
built on an earthquake fault line. Cracks
had already appeared in the parking lot
and along an outside wall of a building
that had patient rooms, cafeteria and
medical treatment rooms. Major repairs
were needed, during which patients
would need to be relocated to a skilled
health facility. A complex lawsuit is filed
against all parties involved in building
the facility. What are the damages and
how to assess them?
3. A group of three design engineers,
co-workers in a chip-making firm,
shared confidential and proprietary in-
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formation regarding the design of a new
computer chip with a competitor firm
before quitting their jobs and joining
the competitor firm as new employees.
The owner of their former firm was
very upset at what his attorney called
misappropriation of trade secrets, and
the owner wanted economic damages,
especially from his former employees.
But he was concerned about keeping
things quiet.
4. A manufacturer of cypress-log home kits
received several complaints and lawsuits
from his customers about problems with
design and building of the kits. In the
past, company managers had depended
on their insurance carrier to handle
litigation issues, especially court filings,

court appearances and
depositions. However,
because the carrier
repeatedly failed to do
these things, the company CEO must handle the issues. To do so, he is forced to
stop training new staff, attending trade
shows, and related actions necessary in
the operation and growth of his firm.
Profits had begun to fall, and the firm
sued the insurance carrier. Sales growth
continued to rise, however.

All of these were actual cases that eventually
led to economic damages being measured.
But each also implied several decision-making steps by the litigators (and the expert).
Here are those steps:
1. Decide if you need an expert as a consultant only or a disclosed expert. Experts are not cheap. One rule of thumb:
Don’t hire an expert if the potential
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award is not well
above $100,000.
a. A consultant can
be an advocate and
is not revealed like
a disclosed expert.
However, if the
attorney decides
to switch the role
to a disclosed expert, then all prior
communication with the consultant is
disclosed.
b. Determine role: consultant, plaintiff
expert, or defense expert (who rebuts
plaintiff expert)

needed regarding
participants as well as
market information.
(Failure of the attorney to provide this
information and do
so in a timely manner
may be reasons for
the expert to withdraw from the case.)
c. Prepare a damages report in keeping
with federal or state guidelines.
d. If acting as a rebuttal expert, prepare
the rebuttal report.
e. Be available for deposition and possible
court testimony (if a trial, then provide
assistance to attorney with Q&A for
direct and cross examinations).

The attorney may want to consider
asking the expert for help in settlement
negotiations.

2. Finding an expert is best done via word
of mouth, use of an online or print
directory, or through a placement firm.
The litigator will want to visit the expert’s website, interview the expert, and
examine their CV. Considerations might
include the expert’s rates, testifying
experience, publications, and academic
or teaching experience. This interview is
gratis. Sites to look at:
a. ALM, Juris Pro, Expert Pages, and
SEAK are established online and
print directories and are good sources
when the case involves personal injury, wrongful death or employment
disputes. The law firm directly engages the damages expert, and the expert
customarily provides an engagement
agreement spelling out the expectations of each party.
b. For more complex cases, especially
those with more substantial damages
like commercial matters, e.g., breach
of contract, IP infringements, or
traumatic personal injuries, attorneys
may want to use a placement firm
like Rubin Anders, Gerson Lehman
Group, or Thompson Reuters. Such
firms search and enable screening of
the experts for the law firms. They
also handle billing and payments.
In exchange for these services, they
typically mark up the expert’s fee by
30 percent. The placement firm is retained by the law firm, which in turn
retains the expert.
3. Part of the decision to hire an expert can
involve an initial screening phone call
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during which it is acceptable to ask the
expert to offer advice on various types
of damages that might arise in the case.
An experienced financial expert can
do this in both personal earnings loss
and commercial cases. For example, in
the personal injury matter (#1 above),
lost earnings, medical expenses (and,
maybe life care plan costs), lost value
of household production services were
mentioned. Lost profits were a main
issue in the #4 case but were a challenge
to measure. In case #3, the CEO of
the chip-making firm did not want to
disclose the financial statements of his
firm, so the expert could not proceed
with customary approaches to trade
secret misappropriation damages (Note:
Past pay and bonuses and value of stock
options granted were the main damages
sources in #4). Case #2 called for the
financial expert to join a team of many
other experts led by an engineer, who
developed an overall plan for repair and
reconstruction. The financial expert’s
damages analysis was then developed
consistent with the chief engineer’s
scope and timeline of repairs.
a. It is fair game for the attorney to
share case information with the expert
and for the expert to offer advice as to
damages measures, without generating an invoice because no retention
has been decided.
b. The expert may ask for and receive
information on venue, timing, names
of parties, etc. in order to provide a
conflict check.
4. The main role of a damages expert is as
follows:
a. Develop a theory or theories of damages. (This is a joint decision, and
theories of damages should follow
the complaint.)
b. Determine what information is

5. Things not to ask the expert to do:
a. Sign a report the attorney has already
written.
b. Prepare a report without supporting
evidence.
c. Consider charging less if the case fails
or take more if the case succeeds. (To
do so violates ethics guidelines of
professional groups like AICPA, NACVA, NAFE, each with likely financial
experts as members.)
d. Become an advocate for the attorney
or attorney’s case (again an ethics
violation).
e. Assume the errors of the attorney for
procedural errors like late filing.
6. The attorney may want to consider
asking the expert for help in settlement
negotiations. (This can happen in lieu of
filing a complaint in the first place.)
7. Certainly the attorney should give the
expert enough lead time to do the job—
no less than two weeks for a personal
injury/wrongful death case and at least
a month for a commercial case like a
breach of contract or IP matter (and
these are times after the expert has
received the case file and all relevant
information).
Finding, carefully considering, and selecting
a good financial expert for civil litigation
involving economic damages can make the
difference in the outcome of your case.
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